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FORM TO BE RETURNED
CERTIFICATE

'FORM 'B'

The undersigned authority has the honour to certify, in conformity with
the provision of the Arrangements.

1. THAT THE REQUEST HAS BEEN COMPLIED WITH:
ON (DATE)~----,,.--~ _
AT (Place, Street, Numt qr) _
In one of the following methods:
(a) in accordance with the methods prescribed by internal law of

the requested State:-
(b) in accordance with the following method:-
The documents referred to in the request have been delivered to:
(identity and description of person)
relationship to the addressee
(family business or other)
2. THAT THE REQUEST HAS NOT BEEN COMPLIED WITH FOR

THE FOLLOWING REASONS:
3. ANNEXES

(a) Statement of Costs
(b) Documents establishing the service
(c) Documents returned

Done at ,the _

Signature and/Seal'

"Article 12 of the Draft of Model Bilateral Arrangements on Mutual Assistance for
the Service of Process and the Taking of Evidence Abroad in Civil or Commercial
Matters.
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IMPORTANT

THE ENCLOSED DOCUMENT IS OF A LEGAL NATURE AND
MAY AFFECT YOUR RIGHTS AND OBLIGATIONS. THE
'SUMMARY OF THE DOCUMENT TO BE SERVED' WILL
GIVE YOU SOME INFORMATION ABOUT ITS NATURE AND
PURPOSE. YOU SHOULD, HOWEVER, READ THE
DOCUMENT ITSELF CAREFULLY. IT MAY BE NECESSARY
TO SEEK LEGAL ADVICE.

FORM 'C'

SUMMARY OF THE DOCUMENT TO BE SERVED·

1. NAME AND ADDRESS of the Requesting Authority:

2. Particulars of the parties".

3. Nature and purpose of the document

4. Nature and purpose of the proceedings and, where appro-
priate, the amount in dispute:

5. Court or legal authority; date and place for entering app-
earance.···

6. Court which has given [udqment.?"

7. Date of [udqrnent:?"

8. Time-limits stated in the document?"

Article 11 of the Draft of Model Bilateral Arrangements on Mutual
Assistance for the Service of Process and the Taking of Evidence Aborad
in Civil or Commercial Matters.

•• If appropriate, identity and address of the person interested in the
transmission of the document.
Where applicable.
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FORM '0'

ANNEX TO THE ARRANGEMENTS
REQUEST FOR TAKING OF EVIDENCE·

1. Requesting Central Agency:

Address

2. Receiving Central Agency:

Address

3. Authority to whom the intimation about the execution of the
request is to be sent. (address)

4. (a) Requesting judicial authority (address)

(b) The competent authority of requested State

5. Names and addresses of the parties and/or their
representatives in the proceedings.

• As referred to in Article 16 of the Draft of Model Bilateral Arrangements on
Mutual Assistance for the Service of Process and the Taking of Evidence Abroad
in Civil or Commercial Matters.
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6. Nature and purpose of the proceedings and summary of the
facts.

7. Evidence to be obtained/other judicial act to be performed.
(Items to be completed where applicable)

8. Identity and address of any person to be examined.

9. Questions to be put to the persons to be examined or
statement of the subject matter about which they are to be
examined (as set out in the attached sheet).

10. Documents or other property to be inspected.
(Specify whether ~ is to be produced, copied, valued, etc.)

11. [Any requirement that the evidence be given on oath or
affirmation and any special form to be used.]
(in the event that the evidence cannot be taken in the
manner requested, specify where it is to be taken in such
manner as provided by local law for the formal taking of
evidence.)

12. Special methods of procedure to be followed.

13. Request for notification of the time and place for the
execution of the Request and identity and address of any
person to be notified.

14. Request for attendance or participation of personnel from
the requesting State at the execution of a request.

15. Specification of privilege or duty to refuse to give evidence
under the law of the requesting State.

16. The fees and costs incurred which are reimbursable under
the Arrangements will be borne by: (address)

17. "the requested authority requires additional information for
executing the request, this form should be returned to the
requesting authority specifying in the space below the
additional information to be furnished.
(The documents sent with this request should, however, be
retained with the tequested authority pending supply of the
=ldditional information by the requesting authority.)
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18. Time-limits: The request should be executed before:
The reasons for fixation of the time-limits are the following:

19. Certificate by Competent Authority of the requesting State
that the required formalities under their municipal laws for
the issue of the letter of request has been complied with.

If it is not possible to execute the request by the dates
specified, the request should be returned unexecutedlit
should be executed whenever possible."
Done at , the _

Signature and seal of the requesting authority.

·Delete whichever is inapplicable.
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EXPLANATORY NOTES ON THE PROVISIONS OF THE
MODEL BILATERAL ARRANGEMENTS FOR MUTUAL
ASSISTANCE IN CIVIL OR COMMERCIAL MATTERS

CHAPTER I

General Provisions

Article 1

This Article is intended to state the meanings given to the various
terms used in the text of these Arrangements. The definitions attributed
to the terms in Clauses (a), (b), (c) and (d) are self-explanatory and are
"for the purposes of these Arrangements" only. The expression 'person'
used in the Model has not been defined but it is to be understood as
required in the context and may include individuals and Corporate
entities also.

Article 2

This Article determines the scope of these Arrangements. it
contains the formal undertaking on the part of the Contracting States to
afford each other mutual assistance with regard to: requests issued for
the service of process for the purpose of performance of' procedural
acts of a formal nature such as service of documents, summons or
subpoenas abroad; or letters of request issued for the purpose of
taking of evidence; performing some other judicial act abroad; or
obtaining information in civil or commercial proceedings.

These Arrangements stipulate that requests or letters of request
must emanate from a competent authority of one of the States Parties
to these Arrangements to the competent authority of the other
Contracting State. Since the structure of competent judicial authorities
varies considerably from one State to another, it has not been found
practicable to set out the types of authorities who would be deemed
competent for the purpose of the Arrangements. A person interested in
the service of process etc. has therefore to approach the competent
authority in his own State.

Paragragh 2 refers to "judicial proceedings". It m~y be clarifie.d that
there need not necessarily be an action actually In progress In the
requesting State when the letter of request is issued; "for instan.ce, a
letter of request could be entertained for the purpose of perpetuation of
testimony" of an aged or dying witness.

Paragraph 3 of this Article specifically excludes the issuance of any



126

process for the enforcement of judgments or orders or for provisional or
protective measures from the scope of the expression "other judicial
act" as such matters are normally covered in agreements for reciprocal
enforcement of judgements.

The term 'other Judicial acts' is not defined in the Arrangements. It
refers to acts analogous to the taking of evidence which under the
domestic law and practice of the State of execution fall within the
function of the judiciary. Paragraph 2 of this article specifically
excludes the issuance of any process for the enforcement of
judgements or order for provisional or protective measures from the
scope of the expression 'c .her judicial act' as such matters are normally
covered in agreements for reciprocal enforcement of judgements.

Article 3

This Article has been specifically incorporated with a view to avoid
any confusion that might arise by reason of the assistance rendered by
the requested State in the execution of the request for service of
process or the letter or request for taking of evidence. This is in
consonance with the objectives and purposes of these Arrangements
which are confined to service of process and taking of evidence only.
This provision is of a clarificatory nature.

Article 4

This Articie deals with the transmission of the requests or the letters
of request from the requesting State to the requested State by
designation or establishment of a Central Agency which is generally
becoming the normal practice. The concept of Central Agency has
become extremely useful as it relieves the requesting State from finding
out which authority in the requested State is competent to give effect to
the request for assistance. Moreover, it enables the requested State to
scrutinise the requests or the letters of request coming from abroad, by
permitting an examination by that authority of the regularity of the
request or letter of request and to ensure their compliance.

Paragraph 1 contemplates that each Contracting State will
designate or establish a Central Agency, in accordance with its own law
which will perform a twofold function: firstly, to receive requests or
letters of request emanating from its own competent authorities for
transmission to a Central Agency abroad; secondly. to receive
requests or letters of request coming from the other Contracting State
and to give effect to them. The Central Agency is thus intended to be a
"receiving" authority and also a "transmitting" authority.
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These Arrangements envisage that the requesting State should
regulate the issuance of requests or letters of request, under its
internal law, by its competent authorities and their transmission abroad.
In other words, the Contracting State is obliged to direct that every
request or letter of request emanating from its courts or tribunals must
be sent to its own Central Agency for transmission to a Cental Agency
abroad.

The internal organisation of the Central Agency is left to the
Contracting State designating it to be determined in accordance with its
own laws. The Central Agency, whether newly created or already in
existence, should either be a Government department or other high
level body; for example, the Ministry of Justice or the Foreign Ministry
which may take the place of the Ministry of Justice in some States for
the transmission of requests or letters of request. The reason for
designating high authority as the Central Agency is that the task of
Central Agency is not limited to receiving or forwarding requests but
also includes checking their consistency with public policy as also in
the matter of compliance with the provisions of these Arrangements.

The note to paragraph 1 of Article 4 takes care of those Contracting
States having a federal system of Government. Such States may
designate or establish more than one Central Agency with identical
functions for each constituent unit of the federation.

Paragraph 2 provides that each Contracting State shall communi-
cate to the other Contrating State the name and address of the Central
Agency (or Agencies) designated or established, including any
subsequent changes made, so as to facilitate speedy and effective
working of these Arrangements.

Article 5

Under this Article when requests or letters of request are signed and
bear the seal or stamp of a Central Agency they are presumed to be
duly legalised in the requesting State. The main purpose of legalisation
is the formality of authenticating the request or the letter of request and
the accompanying documents. Some views were however expressed
that the requested State should have the option to ask for some other
method of legalisation but the same did not find favour with the Working
Group.

Article 6

The Article concerns the language or languages in which the req-



128

uests or the letters of request and the documentation annexed if any
a~ also .the reply a.reto be drawn up or translated. Paragraphs 1 ~nd 2 of
this Article leave It to the Contracting States to mutually decide about
the languageor languages.

Paragraph 3 provides that any translation accompanying a request
or a letter of request must be certified as correct by a person qualified
for the purpose under the law of either the requesting or the requested
Stat?: A sworn translator would be the typical example of such a
qu~hfled person. Other examples include diplomatic or consular
officers.

Article 7

This Article provides that the competent authority issuing the
request or the letter of request may indicate a time limit for the service
of process o~ta.ki.ngof evidence, obtaining of inforamtion or performing
some other [udicial act. The purpose for such a provision is to draw
attention to the urgency of the request for the requested State to act
accordingly. It also ensures that the person concerned is not adversely
affected throug.h the.document being served on him too late. Although
one of the main objects of these Arrangements is to ensure speedy
procedures, the fact cannot be lost sight of that the time taken for the
execution of request or letter of request by the requested State would
always be mor~ than the time taken for such matters within the territory
of the requesting State by application of its internal law. It is further
e.nsured that any prescription of a time limit is justified by the
clrcums~ancesby mak.ingit obligatory on the competent authority of the
~e~uestlngState to briefly state the reasons for establishing such time
limit. Furthermore, the competent authority has the option to indicate a
further period of time if the Central Agency of the requested State
expressesany difficulty in adheringto the time limit.

Article 8

A ticie 8 contemplates that the Central Agency of the requested
?ta~e ~fter"~xamining the request or the letter of request may enter
objections If the same does not comply with the provisions of these

Arrangements.. It is one of the functions of the Central Agency to
ensure regularity of the request or letter of request required to be
executed in the requested State. The Central Agency which receives
the request or the letter of request should promptly inform the Central
Agenc~ of the requesting State of the errors or defects to permit
correction and amendment if possible.
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For instance, the errors or defects would include cases where the
request does not fall completely within the scope of the arrangements
or technical irregularities like the failure to comply with the rules
concerning language or the omission of any information which is
necessary for the execution of requests or letters of request, or the
absence of the complete address of the addressee of the documents or
other information prescribed in the request form, as well as omission to
enclosethe documents desiredto be served.

The Central Agency must specify its objections to the request or the
letter of request with reasons, as it will permit the requesting authority
to remedy the error more easily. This is also intended to prevent any
arbitrary refusal by the requested State of the request or the letter of
requestfor mutual assistance.

Article 9

This Artcle enumerates the grounds for non-compliance with the
request or the letter of request by the requested State. These are in
fact, exceptions to the general obligation placed on the requested State
to take action on the request for assistance. The Central Agency of the
requested State can hold up the transmission of the request or the
letter of request to the appropriate tribunal for execution if there are any
objectionson the grounds specified in this Article.

Paragraph 1 provides that a request or letter of request may be
refused to be executed if it has the effect of interfering with the
sovereignty or security of the requested State. This may happen, for
example, when information is being sought to be obtained directly. or
indirectly through the recording of evidence of a person concerning
matters which fall within the sovereign functions of the requested State
or relating to its security such as movement of its armed forces or
installations of strategic importance. The requested State ~ay a!so
refuse if the public policy or other essential interests, lncludinq
economic interests, are likely to be prejudiced through obtaining of
informationby way of evidence.

Paragraph 2 adds three further grounds for refusal, the third of which
appears in two alternative versions, i.e. sub-paragraphs (c) and (d).
These grounds for refusal do not apply, h.owever,. to Chapter /I
(Requests for service) and IV (Requests for information) but only to
Chapter III (Letters ;f request for the taking of evidence or the
performanceof some analogousjudicial act abroad).

SUb-paragraph (a) of paragraph 2 is self-explanatory and provides
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that a letter of request for taking of evidence may be refused if it does
not fall within the functions of the judiciary or any other competent
organ of the requested State.

Sub-paragraph (b) concerns the protection of the rights of the
individual. This not only allows the requested State to refuse execution
when it might be harmful to the rights of the individual, but also if the
very fact of collecting information might be prejudicial to him such as
information which may be of a self-incriminating nature. The expression
"information held in confidence" allows the requested State to refuse
execution when the information sought is such 'that the' person
concerned is obliged to refuse its disclosure under the internal law or
accepted notionsof morality.

Sub-paragraphs (c) and (d) cover the same ground, i.e. they allow
the refusal of letters of request for the taking of evidence issued in the
context of pre-trail discovery of documents. This is a method of
collecting evidence which is known in common law countries and which
has become of great importance particularly in the United States. Inthe
United States, a party may obtain discovery from the other party or
even from third persons, regarding any matter, not privileged, which is
relevant to the subject-matter involved in the pending action, including
the existence, description, nature and location of documents. In the
1970 Hague Evidence Convention, at the request of the United Kingdom
delegation, a reservation was included according to which a Contracting
State may "declare that it will not execute letters of request issued for
the purpose of obtaining pre-trial discovery of documents known in
Common Law countries".Sub-paragraph (d) reflectsthis formula.

However, when the practical operation of the Hague Evidence
Convention was studied by a group of experts, in 1978 and again in
1985, there was a large agreement among those experts that the
formula of-Article 23 of the Hague Evidence Convention was too broad.
In fact, the United Kingdom, when making the Article 23 reservation of
the Hague Evidence Convention, qualified it by a declaration which
excludes only requests for certain categories of unspecified
documents. Sub-paragraph (c) is inspired by this declaration made by
the United Kingdom.

Paragraph 3 is self-explanartory and has been added with a view to
facilitate assistance to the requesting State and not to refuse it merely'
because the subject-matter of the request either falls within the
jurisdiction of the requested State or that its internal law would not
permit any action on it. As there were differences of view on this matter
the provision has been placed in square brackets.
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Paragraph 4 acts as a check on the powers of the requested Stat~
to refuse to execute the request .in an arbitra~ manner, because It
imposes the obligation on it to notify.the ~equestlng State, as seon as
possible, with reasons for not cornplyinq Withthe request or the letter of
request.

CHAPTER II

Service of Process

Articles 10 to 15 in Chapter II of these Arrangements make provision
to ensure speedy and efficientservice of process abroad.

Article 10

Article 10, paragraph 1, stipulates that the reques~is to be ~ent by
the authority competent under the law of the requestln~ State, I.e. the
court or the judicial officer, as the case may be, t~ Its own Central
Agency as provided under Article 4 paragraph 1, With the request, to
transmit it to the Central Agency of the requested State, for the s~rvlce
of process. Paragraph 2 provides that the request for the service of
process shall be drawn up in accordance with Form 'A' as appen?ed to
these Arrangements. It further provides that the documents required to
be served whether original or copy, mustact6mpany the request. The
request and thsdocument must be provided in duplicate so that the
receiving Central Agency can keep one set and transmit the other set to
the executingauthority.

The requested State has at times to face the proble~ of inadequate
information. Besides, the difficulties of interpretation. over . legal
terminology used in various systems may also arise. It is With a view t,o
obviate such problems and difficulties that .the model f~rm IS
suggested, the use of which is in the interest of ?oth the requesting and
the requested States. Their use is essential for the succe~sful
execution of the request and are designed to operate as a check list of
all informationnecessaryfor such execution.

Article 11

This Article regulates the modes of service to be used, and the
pOssibility of using a particular method or procedure requested by the
CentralAgency of the requestingState.

Paragraph 1 provides for service by the Central Agency, of the
reqUested State according to the methods prescribed or permitted by
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its int~rnal ~aw. Normally the Central Agency will effect service
a~co~dlngto Its own procedures, i.e. following the same methods which
will be used for internalservice in the requestedState.

~aragraph 2 contemplates that if the requesting State desires the
service to be effected in any particular way the requested State should
endeavo~r.to effect service in that manner. This, however, is subject to
!he condition that the method suggested does not conflict with the
Internal laws of the requested State. For example, the internal laws of a
State may not permit the service of certain categories of documents
through any process of compulsion and if,a request were to be received
for service through a procedure much conflicts with that position the
requested State may well refuseto comply.

And paragraph 3 simply provides that the summary of the document
to be served shall also be served with the document, in accordance with
the model form 'C' annexedto these Arrangements.

Article ,13 entitles the requested State to claim reimbursement of the
co~t~, such as, the fees or charges paid for the service of court
offlclal~ or other government agencies which may be involved'in the
execution of the request for service of process, The charges shall be
such as are authorised under the law of the requested State. Paragraph
1 (b) ,further provi~es for reimbursement of the costs occasioned by
adoption .of a special procedure at the request of the requesting State
under Article 11(2) of these Arrangements. The model provides that the
requested State may claim, reimbursement of the costs from the
requesting State. This does not exclude, of course, that the requesting
State charges the applicantfor those costs.

Article 12

Article 12 provides for the certificate of service to be completed by
the Central Agency or any other competent authority designated for the
purpose. It fU,rtherprovides that the certificate is to be drawn up in
accordance with the model Form '8' annexed to these Arrangements.

Article 13

ArtIcle 14

Art~cle 14 recognises. the competence of the diplomatic repre-
sentative. or consular officer to effect service of judicial documents
upon nationals of the State or States which he represents in the State
of his accreditation. It may be stated that it is the law of the State which
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he represents that will determine whether he has the power to effect
service as part of his functions.

The Diplomatic or Consular channel.had previously been one of the
most commonly used in practice. A1though these Arrangements
contemplate the Central Agency as ~eing t~e principal channel for
effecting service of documents, the Diplomatic or Consular channels
have also been retained since it has its own advantage. For.exampl,e,
Consular channel might be particularly useful when the precise details
are lacking about the person on whom the document is to be served and
the Consul might be in a better position to trace the addressee ~n the
basis of information in his possession. The Consul may act only In the
area in which he exercises his consular functions. He may effect
service without using any form of compulsion. There wa,showever some
differenceof opinion whether this provision should be retained.

Article 15

Paragraph (a) of this Article makes provision for the use of postal
channels for the purpose of sending documents directly to. the
addressee abroad, provided there is no objection o~ the part.of either
State. This subsidiary method of transmission constitutes ~n Imp?rtant
advance, for the sake of simplicity, which is the underlYIn~ J?Olicyof
these Arrangements. The expression "postal, channels. Includes
service by ordinary or registered letter, with or Without receipt, as well
as by telegram.

As regards objection to the use.of postal ch~n,nel, it may either be
general or even partial. A partial objection may limit the use ,of the po~t
either to certain categories of addressees on th.e baSIS of the~r
nationality, or to certain categories of documents havinq regard to their
contents.

Paragraph (b) provides that service may be eff~~ed by direct
communication between the "judicial personnel otficials or, ot~er
competent persons" in the two countries, again subject to any o~Jec~lon
by any of the Contracting States. Although capable of ":,,idera~plicatlon,
this mode is essentially for use in those cou~tnes .whlch have
professional process servers (huissier). ~he, applicant In ~ne such
State can approach the professional server In hl~ State who Willforward
the documents to a professional colleague In the other State for
service.

And paragraph (c) provides, subject to any objectio~ by any o~t~e
Contracting States, that a party to, or any other person Interested In a
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judicia! proceeding may directly serve d
pe~s~nnel, officials (legal practioners) ocuments through "the judicial
This In fact is a variant of the last d or ot~er competent persons".
Here the party or his legal advis~o me, provide? under paragaph (b).
professional process-server (hu, . ) a'kes a direct approach to the
other State where service i t u~ssle~ or the legal practitioner in the
view on the question whethe 0 e. e ected. There was a difference of
practitioner. As some Statesr ~ervl~e may. ~e e~ect.ed through a legal
more of the methods of . ar ave difficulties In allowing one or
Contracting States Whil:ervlce. Is!ed in article 15, in each case the
consider which of these mOd::g~/,atlng the dra~ Arrangements, may
Arrangement in question. ,any, are to be Included in the bilateral

CHAPTER III

Taking of Evidence

~rt.icles 16 to 22 in Chapter III of th
provIsions concerning the taking of id ese Arrangements contain
contemplated is by means of tr e~1 ~nce abroad. The primary mode
t~e Central Agency but other c~~~~,~s,on of letters .of request through
dlpl~matic and consular personnel eo~ ~UCh as takl~g ?f evidence by
proVided for in Articles 21 and 22. y a Commissioner are also

Artic/e16

Article 16 stipulates that the letter f .
au~ho~ity, competent under the law of to request. IS to be ~ent by the
or Judicial officer to its Own Central A he requestln~ State, i.e. a Court
pargraph 1, with the request to trans~~n.~; ashProvlded under Article 4
requested State. n to t e Central Agency of the

Th~ I,etter of request has to be drawn u . .
Form 0 appended to the A p In a manner prOVided for in

. rrangements This is ith .
~ome kind of uniformity and to ensure tha WI a vle~ to evolve
Informati~n requested for the purpose of / all n~cessary. particulars and
communicated to the requested State. ecordlng of eVidence are duly

A suggestion made by the dele ate .
generally acceptable in principle re uiregd of .~Ingapore which was
text that the relevant authorities i~ th a provl~lon to be made in the
that all formalities and procedures rese ~~questl~g State shall ensure
letter of request had been PI" dcn ~d by ItS law for issue of the
difference of view whether the comp.,~ with. There was however a
itself or in Form D. crovrson should be made in Article 16
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Article 17

This Article regulates the modes and procedures to be followed by
the competent authority responsible for the execution of letters of
request.

Paragraph 1 contains the general rule that the evidence shall be
recorded according to the internal laws and procedures applicable in the
requested State.

Paragraph 2 provides for situation where the requesting State
makes a request to the requested State to follow a special method or
procedure for taking of evidence. The requested State may, however,
decline such request if, (i) the procedure is in conflict with its internal
laws; (ii) it is impossible of performance by reason of its internal
practice and procedures; or (iii) there are, practical difficulties. The
reason for incorporation of the provision in paragraph 2 is that the
requested State should assist to the extent possible in making
available the recorded evidence in the manner commonly used in the
proceedings before the courts and tribunals of the requesting State.

Paragraph 4 recognises the right of the individual to refuse to testify
in respect of a matter which he cannot be compelled to di~close by
reason of the privilege enjoined under the law of the requestinq State or

There can be numerous instances where the requested State might
find it difficult or impossible to have the evidence taken in the particular

. manner required. This primarily arises on account of wide divergence in
the procedures applied in various systems. For example, in some
countries it is the normal practice to follow the adversary procedure
where the witness is examined by counsel and cross-examined on his
evidence before a Judge, but in some other countries it is the Judge
alone who records the evidence and himself puts questions to the
witness. Then again, in the practice of some States evidence is
recorded verbatim in the question-answer form whilst in others the
evidence would be recorded in the narrative or summary form as
dictated by the Judge. Besides, some systems permit the Court to
appoint a Commissioner to record the evidence in order, to-save the time
of the Court but in.otber systems this would clearly not be permissjble.

Paragraph 3 provides that if the evidence of witness or experts are
to be takea on oath, it should be expressly so stated by the requestinq
State. The requested State has to honour such request unless the
same conflicts with its internal laws. As there were some differences of
views on this paragraph, it has been put within square brackets,
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of the requested State. Such matters would often include disclosure of
any fact or information which might be of a self-incriminating nature or
matters which have been disclosed to him in confidence, such as, in the
case of doctors, lawyers, journalists etc. The provision of this oara-
graph further contemplates that no evidence should be requested in
regard to any matter where the witness has a duty to refuse to give
evidence, such as the information in his possession on official matters
covered by the Official Secrets Act. It is presumed that when the
witness has a privilege or duty to refuse to give evidence, he will claim
such privilege or invoke the provisions of law under which he has a duty
to refuse to give evidence at the time when the evidence is recorded.

Paragraph 5 gives an option to the requested State to tranemlt either
the original or certified copies of records or documents taken as
evidence.

Article 18

P.aragraph 1 deals with the matters of notice to be given regarding
the time and place of recording of evidence to the requesting State and
also to the parties to the proceedings in aid of which the evidence is
required. It is recognised that no such notice would be necessary
unless the requesting State so desires. The procedure for
communication of the notice would naturally vary from country to
country. Whilst some countries may prefer to channelise such
communications through the Central Agency, others could well agree to
such notice being sent by the concerned judicial authority directly to a
designated official of the requesting State and or the parties to the
proceedings.

Paragraph 2 contemplates that any official or officials designated by
the requesting State as also the parties to the proceedings should be
enabled to be present at the time when the evidence is recorded. This,
however, is subject to any prohibition contained in the internal law of the
requested State.

Article 19

Article 19 deals with the question of application of the measures of
compulsion by the authority recording the evidence in execution of the
letter of request. Since there were certain differences of views, the
provisions of this Article have beentetained within square brackets. The
objective behind this Article is that judicial assistance in the matter of
recordin'g of evidence should not be frustrated by the refusal of the
witness to appear to give evidence or his refusal to answer questions
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and also to produce documents or other tangible. objects. It is therefore
contemplated that the requested State should assist in the matter by
employing the same degree of compulsion as it would under its internal
laws in regard to domestic proceedings of the same nature.

Artlcl1l20

The provisions of this Article deal with the question of
reimbursement of costs incurred by the requested State in the
exeuction of the letter of request in the various circumstances and
subject to conditions specified in this Article. It was stated in the
course of discussions at the Working Group that the reimbursement of
the costs should be done by the requesting State but it would be open
to that State to recoup the costs from the party for whose benefit the
evidence was obtained.

Article 21

This Article recognises the competence of the diplomatic or consular
officer to take evidence of the nationals of his home State in aid of
proceedings commenced in the courts of that State. It ~ay however be
clarified that the power of the diplomatic or consular officer to take such
evidence would be governed by the laws of the State which he
represents. What this article contemplates is that if the diplomatic or
consular officer is authorised under the laws of his home State to take
the evidence the other State will permit him to exercise such functions.
This is subject to the condition that the diplomatic or consular officer
shall not apply any method of compulsion whilst recording evidence.

Although these Arrangements contemplate recording of evidence
through issue of letters of request transmitted .throug~ the Central
Agency as being the principal mode, the use of dlplom~tlc or consular
channels is also permitted. In some cases it may be Simpler to apply
that procedure, such as in cases where evidence by mean~ ~f a sw~rn
affidavit would be sufficient or the witness is ready and Willing to give
evidence without the need of any compulsion. There was some
difference of view as to whether this provision was suitable.

The provisions of paragraph 1 clarify the power~ and functions of .a
diplomatic or consular officer in the matter, namely (I) he may act ?nly In
the area in which he exercises his functions; (ii) he may take eVlde~ce
Subject to the willingness of the witness, that is, without c?mpulsl~n;
(iii) he may take evidence only with respect to the proceed~ngs which
are pending in the courts of a State which he represents; (IV) he may
take the evidence only of nationals of his home State.


